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certainly also considered as a contract, which requires the
consent of both parties and the performance of certain
formalities, similar to other contracts, and which, under
certain circumstances, can be dissolved. But, inasmuch
as marriage concerns a relation which is based on mor-
ality and implies the most sacred duties, it is more than
a mere civil contract. In such a contract, the mutual
duties and rights emanate from the optional agreement of
the contracting parties, while those who enter upon the
state of married life must submit to the reciprocal duties
which have been imposed by religion and morality. (l)
(i) Compare Dr. Z. Frankel's Grundlinien des mosaisch-talmudischen
Eherechtes, page 4: " Das mos.-talm. Eherecht kann zwar nicht umhin,
das Eingehen der Ehe als Vertrag zu betrachten; das Schliessen der Ehe
beruht auf der freien Willenserklaerung; fehlt von emer Seite der Con-
sent, so ist die Ehe ungueltig; die emgegangene Ehe aber, die Ehe,
sobald sie sich als Solche setzt, rueckt aus dem Gebiete des Vertrages
in die hoehere, das Ganze des Menschen uraspannende Sphaere der
JSittlichkeft, vor der Willkuehr und Einzelwille aufgeht."
Similar to this view is that of Kalisch's Commentary on Leviticus, II.
volume, p 247 : "The conclusion of a marriage partook, indeed, of the
character of a contract, since it required the full agreement of both
parties; but as soon as the marriage was concluded it was withdrawn
Irom the arbitrary will of both husband and wife, and was removed to
the higher sphere of duty and conscience." Compare, also, Leopold
Loew's "Eherechtliche Studien," in Ben Chananja, vol. iii,, p. 211.
Some very distinguished English and American writers on the Mar-
riage Law almost coincide writh the Jewish conception of the marriage
contract, stated above, as may be seen from the following definition in
Bishop's Commentaries on the Law of Marriage and Divorce, I. § 3 :
" While the contract is merely an executory agreement to marry, it
differs not essentially from other executory Avil contracts. * * *
But when the contract is executed in what the law regards as a valid
marriage, its nature as a contract is merged in the higher nature of the
status. And, though the new relation—that is, the status—retains some
similitude reminding us of its origin, the contract does in truth no longer
exist, but the parties are governed by the law of husband and wife. In
other words, when the parties agreed to be married, they undertook only
•to assume the marital status; and, on its assumption, the agreement,
being fully performed according to its terms, bound them no longer."

